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QUESTIONS PRESENTED 


The questions presented in this Appeal are: 


1. When Appellant was throttled by police officers until he spit out 
the evidence used to convict him, has not Appellant's Constitutional rights 
been so violated as to require supression at trial of the pivotal narcotic 
evidence seized as a result of such physical violence. by the police? 

2. Does his seven year sentence for mere possession of narcotics 
constitute cruel and unusual punishment within the meaning of the Eighth 
Amendment of the Constitution where the Appellant is a known addict and 
no evidence of trafficking was presented? 

3. Did the Lower Court err in denying the Appellant's offer to prove 
false the hearsay statement of a secret informer, which statement was the 
basis for the search warrant under which the Appellant was seized? 

4. Is not the legislative scheme regulating narcotic activities so 
similar to the legislative scheme regulating wagering activities which was 
found violative of the Fifth Amendment in Marchetti v. United States and 


* Grossov. United States that the same result should obtain? 


This case has not previously 


been before this Court. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, Harrison, was indicted on March 20, 1968, for violation of 
Title 26, Section 4704 (a) and Title 21, Section 174, of the United States Code, 


and was tried before Judge Green, sitting without a jury, on August 5, 1968, 


and found guilty under both counts. On August 13, 1968, the finding of guilt 
relating to Title 21, Section 174, was vacated by Judge Green and judgment of 
acquittal entered. On September 13, 1968, Judge Green imposed a seven-year 

sentence on the remaining conviction. On the same date, the Court authorized 
Appellant to proceed on appeal without prepayment of costs. The jurisdiction 


of this Court is invoked: pursuant to Title 28, U.S.Code, Section 1291. 


STATEMENT OF THE CASE 
On the night of January 30, 1968, four police officers, Norman, Moore, 
Flynn and Rice entered apartment 413, 625 K Street, S. E., in the District of 


Columbia. Officer Norman testified that upon entering the apartment he saw 


Appellant, sitting on a bed in a bedroom, place an envelope in his mouth. Officer 


Norman thereupon proceeded to throttle the Appellant with the assistance of another 


officer, Moore, until Appellant was forced to-spit—oxt—the—envelope. Norman 
examined the contents and then placed Appellant under arrest. 
This sequence of events was described by Officer Norman as follows: 


"Q. Now, Officer Norman, where were you in this apartment when 
you observed the defendant Harrison seated on the bed in a bedroom?" 


"A. In the hallway just outside the bedroom itself.” 


"Q. Would you tell us what, if anything, you observed the defendant 
Harrison do after you observed him?" 


"A. I observed him place a cream-colored envelope into his mouth." 


"Q. What did you do at that time?" 


"A. I entered the room. I placed my hands around his throat to 
prevent him from swallowing the enve 


"Q. Did you call for assistance at that time?” 


"A. Officer Moore was directly behind me as I approached the 
defendant. I stated "He is eating it’. 


At that time I placed my hands around his throat.” 


"Q. What, if anything, did Officer Moore do at that time?” 


"A. He assisted me in preventing the defendant from swallowing 
the envelope.” 


"Q. Did there -come a time that you recovered the envelope?” 
"A. Yes, sir, a few seconds after I had placed my hands around 
the defendant's throat, he spit a cream-colored envelope out on 
the bed.” : 

"Q. Did you recover it at that time?" 


"A. I did.” 


"Q. Did you place the defendant under arrest at that time?” 


"A. I grabbed the envelope, looked inside, and observed a quantity 
of capsules. os 


The defendant was quieted down, I then advised him that he was under 
arrest for the Harrison Narcotic Act and advised him of his 
constitutional’ rights." (Tr., pp. 25-26) 

Officer Moore confirmed his testimony, adding that he had assisted 
Norman, (Tr. p. 73), which testimony, in turn, was corroborated by Officer 
Flynn who described the episode in this manner: | 

"Upon entering the bedroom on the right-hand side of the hallway 

to the rear, I observed Officers Moore and Norman wrestling with a 

subject. 

They had their hands around his throat. A short time later 

Officer Norman turned around with a small beige-colored envelope." 

(Tr., p. 83) 

The envelope contained ten capsules of heroin and envelope. and capsules 
were introduced, over the objection of the defense, by the prosecution at 
Appellant's trial, (Tr., pp. 110-114). 

The police raid, search and arrest of January 30th were pursuant to 
a search warrant issued by the United States Commissioner during the after- 


noon of the 30th based upon a request for a warrant by Officers Flynn and Moore 


supported by an affadavit. This affadavit was based substantially upon 
hearsay statements of a secret infoxmant that he had purchased heroin from 
Accused in Accused's apartment at anundisclosed hour of the previous day. 
(Affadavit in Support of Warrant). 

The prosccution chose not to prosecute for the alleged sale of the 
29th, but only to prosecute the events of the 30th,’ Previous to trial, the 
Accused moved to supress the envelope and heroin for the reason that the is- 
suance of the warrant was not supported by probable cause. The Court refused 
to allow the secret informant to be identified, much less questioned, and 
denied the motion to supress on May 24, 1968. 


At trial, the Accused was denied the opportunity to attack the affa- 


davit underlying the issuence of the search warrant despite a proffer to 


prove his presence lelsewhere/at the time of the alleged sale on the 29th. 


(ixr-> p- 137). 

Appellant is a known narcotic addict. (See Affadavit in Support of 
Search Warrant, last paragraph; see also, Tr., p. 91). Appellant was 
convicted in 1962 under the Uniform Narcotic Act and sentenced to one year; 
convicted again in 1962 under the Uniform Narcotic Act and sentenced to 
90 days; convicted again in 1963 for "possession" under U.S. Code 4704 (a) 
(crim 4446-62) and sentenced to a term of two to six years, from which 


FEBLUARY 23, /967 
Appellant was conditionally released im-May,1967, the sentence to have 


expired May 31, 1968. 


CONSTITUTIONAL PROVISIONS 
STATUTES, AND RULES INVOLVED 


The Fourth Amendment to the Constitution of the United States provides 
in pertinent part, as follows: 
"The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no warrants shall issue, but upon probable 
cause, supported by oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be seized." 
The Fifth Amendment to the Constitution of the United States provides 
in pertinent part, as follows: 
"No person .... shall be compelled in any criminal case to be 


a witness against himself, nor be deprived of life, liberty, or 
property, without due process of law .... ." 


The Eighth Amendment to the Constitution of the United States provides 


in pertinent part, as follows: 


"Excessive bail shall not be required, nor excessive: fines 
imposed, nor cruel and unusual punishments inflicted." 


Title 26, Section 4704 (a) provides in pertinent part: 


"It shall be unlawful for any person to purchase, sell, dispense 
or distribute narcotic drugs except in the original stamped package or 
from the original stamped package: and the absence of appropriate tax- 
paid stamps from narcotic drugs shall be prima facie evidence of a 
violation of this subsection by a person in whose possession the same 
may be found." 


Title 26, U.S. Code, Section 4701 (a) provides in pertinent part: 

"(a) Rate. .... There shall be imposed an internal revenue tax 
upon narcotic drugs, produced in or imported into the United States, 
and sold, or removed for consumption or sale, at the rate of 1 cent 
per ounce .... ." 


Title 26, U.S. Code, Section 4705 provides in pertinent part: 


"(a) General requirement. It shall be unlawful. for any 
person to sell .... barter, exchange or give away narcotic drugs 


except in pursuance of a written order of the person. ..... on a form 
to be issued in blank for that purpose by the Sceretary or his delegate." 


"(f). Supply. .... The Secretary or his delegate shall cause suitable 
forms to be prepared for the purposes mentiond in this section; and shall 
cause the same to be distributed .... for sale to those persons who shall 
have registered .... .™ 


Title 26, U.S. Code 4732 (b) provides in pertinent part: 


"Any person who shall be registered .... shall whenever required so 
to do .... render).... a true and correct statement and return,. verified 
by affidavit, setting forth the quantity of narcotic drugs received by 
him in said internal revenue district during such period immediately 
preceding the demand of the Secretary or his delegate, not exceeding 
3 months, as the Secretary or his delegate may fix and determine; the 
the names of the pexsons from whom the said drugs were received; the 
quantity in each instance received from each persons; and the date 
when received." 


STATEMENT OF POINTS 


Appellant intends to rely on the following points in this appeal: 


1. The conviction must be reversed and the indictment dismissed 
because the pivotal narcotic drug evidence at trial was secured in clear 
violation of Appellant's rights under the Fourth and Fifth Amendments and 
by clearly shocking police violence, and in the absence of such evidence 
there is no basis for conviction. 

2. The seven year sentence imposed on a narcotic addict for being 
sick is cruel and unusual spmacinentes conviction should be reversed or be 
disposed of in accordance with the final result in the saaiitay oace of 
Albert Watson, Jr. v. United States, No. 21,186, (Court of Appeals, D.C., 
December 13, 1968). 

3. Fair play required allowing Appellant to confront his secret 
accuser, notwithstanding the prosecutor's exercise of his aisereston to 
prevent the confrontation and the cause should be remanded to allow such 
confrontation. 


4, Appellant has been wrongfully convicted under a statutory scheme 


clearly requiring self-incrimination. 


SUMMARY OF ARGUMENT 


The essential evidence in convicting Appellant was inadmissable as it 
was secured by an illegal search and seizure, by compelling Appellant to be 
a witness against himself and by police conduct shocking to civilized , 


conscience. 
IEE e 


The seven year sentence of Appellant, a known narcotic addict, for mere 
possession of narcotics constitutes cruel and unusual punishment in violation 
of the Eighth Amendment to the Constitution, as decided in Albert Watson, Jr. 


v. United States, No. 21,186 (Court of Appeals, D. C. , December 13, 1968). 
III. 


The prosecution's exercise of power to prosecute or not was used to 
effectively deny Appellant the opportunity to confront his scecret accuser; 
eed the prosecutor's discretion, the trial court under the particular 
circumstances of this case should have allowed the confrontation in the 


interest of fair play. 
Iv. 


Under the rationale of Marchetti v. United States and Gross v. United 


States Appellant has been wrongfully convicted under a statutory scheme 


abhorrent to the Fifth Amendment to the Constitution. 


ARGUMENT 


THE KEY EVIDENCE USED TO CONVICT APPELLANT WAS 
-WRONGFULLY OBTAINED IN VIOLATION OF FOURTH AND PIPTH 


AMENDMENT RIGHTS AND SHOULD HAVE BEEN EXCLUDED AT TRIAL. 


The testimony is clear and unambiguous. The police burst into Appellant's 
bedroom, jumped on him, wrestled with him and throttied him until Appellant spit 


from his mouth an envelope which later proved to contain narcotic drugs. The 


police matter of factly admit their actions. “I placed my hands around his 


throat, " (Tr. p. 25). "They had their hands around his. throat," (Tr. p. 73). 


The testimony is filled with the discussion of physical violence. 


A. THE PHYSICALLY VIOLENT CONDUCT OF THE POLICE IN THROTTLING 
APPELLANT UNTIL HE DISCORGES NARCOTIC EVIDENCE SHOCKS THE 


CIVILIZED CONSCIENCE AND VIOLATED DUE PROCESS RIGHTS OF APPELLANT. 


The police testimony relating to seizure of the narcotic drugs paints a 
startling picture very similar to Rochin v. California 342 U S 165 (1952). In 
Rochin, three officers entered an open door into a private house, forced open 
a bedroom door and sav the accused sitting on the side of the bed. The accused 
seized two capsules resting on a stand next to the bed and placed the capsules 
in his mouth. The officers seized Accused and struggled with him in an attempt 
to extract the capsules. The attempt was unsuccessful. The officers took 
Accused to a local hospital and his stomach was pumped by use of an emetic. 

The pills were thrown up and analysis indicated the presence of narcotic drugs 
which were used at trial as pivotal evidence of possession. Rochin was con- 
victed by the California Trial Court; his conviction was reversed by the Supreme 
Court. 

The case at bar presents a scenario striking in its similarities. Here, 
also, police entered an. open door (to the apartment house), broke down a second 
door (to the apartment), saw Accused sitting on a bed, testified Accused placed 
an envelope in his mouth and struggled with Accused to secure the envelope. 


The only distinction of moment between the cases is the success here in 


violently forcing Appellant to spit out the pills compared to the lack of success 


in Rochin. To uphold the police conduct here would be to place a premium on 
successful violence in similar situations. If successfully preventing the 


swallowing of contraband preserves the evidence for use at trial, the path i 


opened £rom “hands around the throat" in this case, to the Llow over the 
: > k 


in a second case, to the gun against the temple in a final case. 


In reversing Rochin, supra, the Supreme Court stated: 

there are methods too close to the rack and screw... to 
be allowed. Illegally breaking into the privacy of the peti- 
tioner, the struggle to open his mouth and remove what was there, 
the forcible extraction os his stomach's contents -- this course 
of proceeding by agents of government to obtdin evidence jis 
bound to offend even hardened sensibilities." Rochin v. Calif- 
omia, supra, at 172 


We admit that the police actions here involving throttling Appelant 
until he spit out an envelope is conduct that shocks the conscience and is 
no further fron the "rack and screw" than the use of an emetic ,and stomach 
pump in Rochin. In truth, the risks of physical injury would appear consider- 
ably greater here than in Rochin. : 

"No person shall ... be deprived of life, liberty or property without 


due process of law ... .™ (U.S. Const., Amend. V). Here, no less than in 


Rochin, Appellant is being deprived of liberty without due process of law. 


17 For example, in Beecher v. Alabama, 88 S.Ct. 189 (1968), petitioner, already 
wounded by the police, was ordered at gunpoint to speak his guilt or be killed. 
He confessed. Subsequently, while in a prison hospital, in pain and under the in- 
fluence of morphine, he signed another, but similar, confession, which the pros- 
ecution sought to enter into evidence. The Supreme Court held: this latter con- 
fession inadmissable as being in the direct stream of the earlier confession and 
further held that a realistic appraisal of the case compels the conclusion that 
the confessions were the product of gross coercion and under the Due Process 
Slause of the Fourteenth Amendment, no conviction tainted by such confessions 
could stand. 


B. THE POLICE VIOLENCE VIOLATED APPELLANT'S FILET AMENDMENT 


RIGHES AND COMPELLED HIM "LO BE A WETNESS AGAINST HIMSELF." 


The police action here forced Appellant to be a witness against himself 
in violation of the prohibition that "N/o person shall be compelled in any 
criminal case to be a witness against himself... ." 


We are mindful of the decision in Schmerber v. California, 384 U.S. 757 


(1.966); we believe that) decision is distinguishable and falls on the other 


side of the Line delimiting the Fifth Amendment privilege. Schmerber Ve 
California, supra, holds that the Fifth Amendment privilege against sclf 
incrimination protects an accused only from being compelled to provide the 
State with evidence of a testimonial or communicative nature and that the use 
in evidence of an involuntary blood test does not violate the privilege 
against self incrimination. But Schmerber involves no violent police action, 
no physical threat or restraint and no real danger of physical haxm or pain. 
Rather, it involves a hospital environment, medical personnel and no danger 
of physical harm or pain. We believe the differences are substantial and 
place the factual situation at bar in the area protected by the Fifth Amendment. 
In Schmerber, Holt _v. United States, 218 U.S. 245 (modeling a blouse by 
defendant), Gilbert v. United States, 388 U.S. 263 (1967) (handwriting exemplars) , 
and United States v. Wade, 388 U.S. 218 (accused's voice), the Supreme Court 
has outlined the various allowable methods to exhibit the personal identifying 
physical characteristics of an accused. The case at bar involves far more. It 
is the application of pure physical force and, certainly, there is no element 
of personal identifying, physical characteristics involved. 
It is ironic that in Miranda v. Arizona, 384 U.S, 436, at 460, (1966), 


the Supreme Court discussing the Fifth Amendment privilege and ° 


discussing evidence of a testimonial or communicative nature comments on “the 


erucl, simple expedient of compelling it from his own mouth... .7 If relying 


on ignorance of an accused is a crucl and simple expedient, how cruel. and simple 
is choking “and throttling an accused until he spits out a confession from his 


own mouth  grerted, not a testimonial or communicative confession but still 


out of his mouth by use of a cruel and simple expe?ient. 


C. THE POLICE INVASION OF THE PRIVACY OF THE APPELLANT?S BODY 
VIOLATED HIS FOURTH AMENDMENT RIGHE TO BE SECURE IN HIS PERSON 


AND FREE FROM UNREASONABLE SEARCHES AND SEIZURES. 


The police action here was an invasion of Appellant's bodily privacy 
and constituted a clear and unsustainable violation of Appellant's Fourth 
Amendment rights to be secure in his person against unreasonable searches 


and seizures. 


The overriding function of the Fourth Amendment is to protect personal 


privacy and dignity against unwarranted intrusion by the State. Schmerber v. 
California, supra. Where the intrusion involved is into the human body, “the 
senacain<t results may be different than similar state action involving 
property, "houses, papers, and effects." Schmerber vy. california, supra, 

pp- 767, 768. If the privilege against compelled testimony under the Fifth 
Amendment falls, the Fourth Amendment will still operate to constrain unjusti- 
fied intrusions or intrusions not made in the proper manner. The Supreme Court 
upheld the evidence of an involuntary blood test as not violative of the Fourth 
Amendment. In doing so the Court again and again stressed the medical nature 


of the test, the environment of the hospital at which the test was administered 


in accordance with accepted medical practice, the medical agreement that this 


was a safe and proper blood test in everyday use, and the lack of danger of 
pain or injury to the Accused. These factors repeated by the Court appear 
essential to its holding and appeax to run close to the outer limit of per- 


missable police action. 


The essential nature of these factors as delimiting the maximum police 


action is indicated by a key paragraph of the opinion: 
"We are thus not presented with the serious questions which would 
arise if a search involving use of a medical technique, even of the 

most rudimentary sort, were made by other than medical personnel or 

in other than a medical environment. To tolerate searches under these 

conditions might be to invite an unjustified element of personal risk 

of infection and pain.” Schmerber v. California, supra, at 772. 

These serious questions, reserved by the Court, and other questions even 
more grave, are presented in the instant case. 

To paraphrase the Supreme Court, if choking or throttling a man rises 
to the dignity of a rudimentary medical technique, then the technique is in 
the hands of nonmedical personnel in a nomnedical environment and, clearly, 

a great element of personal risk of infection and pain is invited. Thus 
viewed, the serious questions are presented which were reserved, and perhaps 
even anticipated by the Court in Schnerber. 

However, an even more serious question is presented. We doubt that 
choking an accused can be characterized as a medical technique. Given all the 
evils specified by the Court, and involved herein, no medical personnel, non- 
hospital environment, and, most especially, the invitation to personal risk of 
severe pain and serious injury, the police conduct would appear even less defensible 


and even more violative of protected rights under the Fourth Amendment. Certainly, 


the requirements the Court sets forth where bodily privacy is invaded should 
Logically be greater where physical violence rather than accepted medical. 


schnique is involved. 
technigq s ol.ved 


D. THE EVIDENCE THUS SEIZED IN VIOLATION OF CONSTITUTIONAL 
RIGHTS SHOULD BE BARRED AS EVIDENCE; IN THE ABSENCE OF THIS EVIDENCE, 


THE CONVICTION MUST BI REVERSED. 


Whether the narcotic drugs are considered as evidence seized in violation 


of due process of law, as the equivalent of a coerced confession or forcing 
the Accused to testify against himself, or the booty of an illegal search and 
seizure or invasion of privacy, the narcotic should have been barred as evi- 
dence. In the absence of this evidence it would appear that the conviction 
cannot be sustained. Title 26, Section 47094 (a) provides: 

"Tt shall be unlawful for any person to purchase, sell, dispense 
or distribute narcotic Grace «+» and the absence of epEr oie tax 
paid stamps ... shall be prima facie evidence of a violation of this 
subsection by a person in whose possession the same may be found.” 


Without this evidence there can be no proper showing of possession. 


The conviction should be reversed and the indictment dismissed. 


Il. 


THE SEVEN YEAR SENTENCE OF APPELLANT, A KNOWN NARCOTIC ADDICT, 


FOR MERE POSSESSION OF NARCOTICS CONSTITUTES CRUEL AND UNUSUAL 


PUNISHMENT IN VIOLATION OF THLE ELGHLH AMENDMENT TO THE CONSTI- 


NO. 21,186 (COURT OF APPEALS, D. C., DECEMBER 13, 1968). 

That Appellant is a narcotic addict cannot be overlooked although 
there was no specific medical testimony to this effect. The police them- 
selves considered him a user as shown in the Affidavit in Support of Warrant 
and as indicated from the testimony of Officer Flynn, (Tr., p. 91). 


"He was hanging around with all. the narcotic addicts at 
Eighth and K Streets, S. E., and on occasion I probably 
have discussed narcotics with him in order to write a 
vagrancy slip on the subject because he would have been 
hanging around up there." 


Apart fron this, the sorry record of Appellant speaks for itself: 


one year for Uniform Narcotic Act violation in 1962; 90 days fox Uniform 


Narcotic Act again in 1962; two to six years in 1963 for "possession" under 


26 U.S. Code 4704 (a). Appellant was on conditional release from this 


See 


latter sentence when arrested for the instant charge. 


EES 


SESE set ea 


Equally apparent is the ineffectiveness of the punishment: inflicted 
in the past to alter this pattern of behavior. What rehabilitation will 
result from returning this addict to prison for another 7 year term, of 
which 5 years are mandatory under 26 U.S.C. 7237 (a)? Is this harsh penalty 


commensurate with the nature of the wrong: possession of ten capsules of 


heroin for use? 


As this Court is well aware this issue has been squarely, faced in 


Watson v. U.S., No. 21,186 by this Court, decided December 13,:1968, on 


facts alinost identical with the instant case save that the Watson sentence 

is 10 years instead of seven. However, had it not been for a ininor admission, 
(Tr., pp- 106, 109), by the Government chemist that the arcana? Sh question 
could conceivably have been manufactured in the United States,! an admission 
pointed out by trial counsel to the Court below, which resulted in the Court's 
subsequent acquittal of Appellant's conviction on the second count, the manda- 
tory sentence would have been 10 years. 

It is respectfully urged, therefore, that the predicament of Appel- 
lant falls within the purview of Watson and should be aieposecios in like 
manner. Alternatively, should this Court question the extent of Appellant's 
addiction, absent expert medical testimony on this issue, then it is respect- 
fully urged that the case be remanded to the District Court for proceedings such 
as would result in Appellant being subjected to expert mechcedl texanmaeiston to 
determine the extent of his addiction and to recomnend treatment such as is 


likely to cure the disease. 
III. 


THE PROSECUTION'S EXERCISE OF POWER TO PROSECUTE OR NOT WAS USED 
TO EFFECTIVELY DENY APPELLANT THE OPPORTUNITY TO CONFRONT HIS 
SECRET ACCUSER; GRANTED THE PROSECUTOR'S DISCRETION, THE TRIAL 
COURT, UNDER THE PARTICULAR CIRCUMSTANCES OF THIS GASE, SHOULD 
HAVE ALLOWED THE CONFRONTATION IN THE INTEREST OF FAIR PLAY. 
The argument herein presented is one which has been unsuccessfully raised 
on several occasions before this Court. Walker v. United States, 327 F. 2d 597 


(C.A.D.C., 1963). Nevertheless, it is one which counsel feels should again be 


put before this Court because of the inherent repugnance with which our 


* informers. 


judicial system regards the use of "secret and namcless 
Through the prosecution's decision not to prosecute Appellant for the 
alleged sale on the 29th, Appellant was effectively denied the opportunity 
of facing his accuser, as a result of athose pccusaeton Appellant was eventually 
brought to the bax, since without the hearsay statement of the informer there 
would have been no search warrant issued on the 30th, the implementation of 
which Led to Appellant's! arrest that date. Conversely, if charged with the 
alleged act of the 29th Appellant would have had the opportunity to face his 


accuscrYr. 


The[police admitted the informer is an addict? thus the four horsemen 


of unreliability, entrapment, collusion, and mistake are all raised. 

While prosccutional. discretion exists, it is respectfully suggested that 
under the circumstances of this particular case the Appellant should have been 
granted the opportunity to prove his proffer that if allowed to question the 
secret informer he could likely prove he was absent from the place of the 


alleged sale at the time in question. 
Iv. 


UNDER THE RATIONALE OF MARCHETTI V. UNITED STATES AND GROSSO V. 
UNITED STATES APPELLANT HAS BEEN WRONGFULLY CONVICTED UNDER A 
STATUTORY SCHEME ABHORRENT TO THE FIFTH AMENDMENT TO THE 
CONSTITUTION. 

The statutory scheme of Title 26 of the United Code governing narcotics 


is, in essence, the regulation of the narcotic business under the guise of a 


revenue statute. The technique is very similar to that whereby the wagering 
business is taxed under Title 26, United States Code, Section 4401, et seq. 

Gvamcocics can be distributed only subject to completion of order forms, 
copics of which must be retained by recipient and CASTERS Title 26, U.S. 
Code, Section 4705 (a). These forms prepared by the asl are obtainable 
only by those who have registered with the internal revenue service and paid 
a special tax. Title 26, U.S. Code, Section 4705 (b). Upon request’ from the 
Treasury the registrant must by affidavit give complete details of transactions 
and persons involved. Title 26, U.S. Code, Section 4732 (b). 

The tax on narcotics is only one cent per ounce, Title 26, U.S. Code, 
Section 4701, and the annual special tax on registrants is grated down from 
$24.00 for importers to $1.00 for physicians and researchers. 

From the foregoing, it appears obvious that these interrelated provisions 
are negligible from the revenue point of view but extremely wee from the 
regulatory point of view. 

These methods employed by Congress are no more consistent with the Limita- 
tions created by the privilege against sel.f-incrjmination guaranteed by the 
Fifth Amendment than chosclientoved by Congress in the Federal Wagering Tax 
Statutes recently struck down by the Supreme Court in Marchetti v. United States, 
19 L. Ed. 2d 889, (1968) and in Grosso v. United States, 19 L. Ed. 2d 906, 1968. 

If the Court felt it significant in Marchetti, at page 897, that: 

"By any standard, in Connecticut and throughout the United States, 
wagering is tan area permeated with criminal statutes’ , and those 


engaged in wagering are a group ‘inherently SAIS of criminal 
activities." 


then surely it is as significant that the area of narcotics is similarly "permeated 


with criminal statutes" and that "those engaged in narcotic activities" are la group 


inherently suspect of criminal activities." 


between the two statutory schemes 
reporting or applying for tax stamps, and the 


is respectfully urged that the statutory scheme 


of Title 20, in its application to this Appellant be held violative of the 


Constitutional provision against self-incrimination. It is interesting to note 
sscnt in Grosso the Chief Justice foresaw this challenge to the 


narcotic control laws as a logical extension of the Marchetti and Grosso 


holdings. Grosso, supra, at 921. 


CONCLUSTON 


For the reasons stated it is respectfully requested that the judgment 


i 
of conviction and sentence be vacated and the indictment be dismissed; or, 


alternatively, should the Cow:t deem it necessary, the case should be remanded 


to the District Court. 


Respectfully submitted, 


Mitchell Blankstein 
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